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A Limited Update to the Parity Rules  

Opt-Out Right for Self-Insured Non-Federal Governmental Plans Eliminated 

On December 29, 2022, President Biden signed the Consolidated Appropriations Act, 2023 (“CAA 2023”) into law. 

The CAA 2023 eliminated the ability of large state and local governmental employers sponsoring self-insured 

medical plans to opt out of compliance with the Mental Health Parity and Addiction Equity Act (MHPAEA or “parity 

rules”). This means all of their plans will ultimately have to comply with the parity rules, if they were not already. 

This Alert provides a high-level summary of the parity rules, the prior opt-out right available to self-insured non-

federal governmental medical plans, the elimination of this option by the CAA 2023, and the impact on large state 

and local government employers. 

Summary of the parity rules 

In a prior Alert, we discussed that the MHPAEA requires group health plans covering mental health and/or 

substance use disorder (MH/SUD) benefits to provide these benefits in “parity” with similar medical/surgical 

benefits.1 This generally means that a group health plan cannot place greater restrictions on access to MH/SUD 

benefits than to medical/surgical benefits, and the parity rules do this by focusing on quantitative treatment 

limitations (QTLs) and non-quantitative treatment limitations (NQTLs). 

QTLs are numerical limits, and they include a plan’s cost sharing and visit limits for covered services. NQTLs involve 

behind-the-scenes plan administration involving the processes, strategies, evidentiary standards, and other factors 

used in determining whether a benefit should be covered or denied. These include plan design gatekeeping 

requirements, such as preauthorization, precertification, fail first, and other protocols that affect MH/SUD benefits.  

Any group health plan or insurance carrier that applies QTLs and/or NQTLs to MH/SUD benefits must ensure these 

limitations are in parity with those that apply to the plan’s medical/surgical benefits. The Consolidated Appropriations 

Act, 2021 (CAA 2021) amended MHPAEA to require group health plans and insurance carriers that offer both 

medical/surgical and MH/SUD benefits and impose NQTLs on those benefits to evaluate and demonstrate parity 

by: 

 
(1) Completing a self-assessment to identify and analyze all NQTLs placed on MH/SUD benefits; and 

 

(2) Documenting compliance with MHPAEA by demonstrating that any NQTLs placed on MH/SUD benefits are 

no more restrictive than medical/surgical benefits.2  

 

 

                                                   

1 In most instances, the parity rules will only apply to medical/Rx plans. 

2 For more details on the NQTL self-assessment requirement and how to comply, see our prior Alert. 

http://www.marshmma.com/
https://www.congress.gov/117/bills/hr2617/BILLS-117hr2617enr.pdf
https://www.marshmma.com/us/insights/details/agencies-issue-guidance-on-updated-mental-health-parity-rules.html
https://www.marshmma.com/us/insights/details/agencies-issue-guidance-on-updated-mental-health-parity-rules.html
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The opt-out right 

Prior to the CAA 2023, large, self-insured non-federal (e.g., state and local) government employers could opt-out 

of the MHPAEA requirements by electronically submitting a HIPAA exemption election and satisfying the following 

conditions:3 

 

 Submit an opt-out election for a specified plan year;4 

 Prior to the start of each following plan year, notify CMS of the plan’s intent to renew an existing opt-out 
election for the following plan year or coverage period; 

 Provide a notice of the opt-out to participants at enrollment;5 and 

 File the annual opt-out notification with CMS along with a copy of the opt-out election notice provided to 
participants. 

Elimination of the opt-out right  

The CAA 2023 eliminates the previous exception for large, self-insured state and local government employers who 

choose to opt-out of MHPAEA and its various requirements. The CAA 2023 phases out the opt-out right, with 

specific sunset provisions for initial vs. renewal opt-out elections:  

 Initial opt-out election – As of December 29, 2022, large, self-insured state and local government employers 

can no longer make initial opt-out elections. 

 

 Renewals – An employer cannot renew an existing opt-out election that expires 180 days or more after 

December 29, 2022 (i.e., existing opt-out elections that expire on or after June 28, 2023). This means an 

employer with an existing opt-out election for a plan year that ends prior to June 28, 2023 can renew for 

one more plan year but employers with plan years beginning on or after June 28th cannot. 

                                                   

3 Please see Procedures and Requirements for HIPAA Exemption Election. A separate opt-out right is available to smaller employers with no 

more than 50 employees (states have the option to increase this to 100 for state and local governmental employers), and the CAA 2023 did not 

eliminate this. 

4 In the case of a collectively bargained plan, the opt-out election applied to all plan years covered under the collective bargaining agreement. 

5 Generally, the annual opt-out notice was to be provided before the beginning of the plan year for the plan’s initial opt-out election and no later 

than the last day of the plan year for renewal notices. 

Note: The MHPAEA compliance obligations generally belong to insurance carriers for fully insured plans and 

the employer/plan sponsors for self-insured plans. However, an employer may have some liability for a fully 

insured plan if it is able to exercise influence or control over the insurance carrier with respect to plan design 

and/or administration. 

Note: We do not believe an employer can use a short plan year in an attempt to take advantage of the renewal 

provision. The renewal provision ties to the expiration of the existing opt-out election, which will specify the full 

plan year. 

http://www.marshmma.com/
https://www.cms.gov/CCIIO/Resources/Files/hipaa_exemption_election_instructions_04072011
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Impact on state and local government employers 

In a prior Alert, we addressed how MH/SUD parity is currently a top enforcement priority for the governing agencies. 

Large state and local government employers sponsoring self-insured plans who previously opted-out of compliance 

with the parity rules will eventually be responsible for MHPAEA compliance. As a result, these employers will need 

to familiarize themselves with the parity rules and review their plans for compliance.  

Becoming subject to the MHPAEA rules may require plan design and administrative changes and could affect plan 

costs. Implementing these changes and establishing new processes and procedures will also require the dedication 

of additional time and resources.  

Examples of the most common impacts to plan design and administration include the following: 

 If QTLs are imposed on MH/SUD benefits that are more restrictive than the limitations imposed on similar 

medical/surgical benefits, the plan sponsor will need to reconsider the plan’s cost sharing and visit limits for 

those services;  

 

 If NQTLs are imposed on MH/SUD benefits that are more restrictive than the NQTLs imposed on similar 

medical/surgical benefits, changes to plan administration will need to be made;   

 

 If any NQTLs are imposed on MH/SUD benefits, the employer will need to complete the NQTL self-

assessment introduced under the CAA 2021 to document compliance with MHPAEA by outlining how the 

NQTLs placed on MH/SUD benefits are no more restrictive than their medical/surgical counterparts.  

 
 

 

 

Note: Plan sponsors should also reevaluate any plan exclusions, since the Agencies’ 2022 report to Congress 

indicates the Agencies will generally reject blanket exclusions of primary MH/SUD treatments, such as those 

for ABA therapy. The Agencies’ stance on blanket exclusions will likely have the greatest impact on plan design 

and cost for employers newly subject to MHPAEA. Employers wishing to keep these exclusions should consult 

with their legal counsel.  

 

http://www.marshmma.com/
https://www.marshmma.com/us/insights/details/agencies-issue-guidance-on-updated-mental-health-parity-rules.html
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