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Scope of the Emergency Temporary Standard (ETS) 
1.A. There are two effective dates listed in the Emergency Temporary Standard (ETS). What do employers 
need to comply with on each date?  
Most of the ETS provisions are effective on December 6, 2021, including the implementation of a written vaccination 
policy, verification of vaccination status and recordkeeping, leave for vaccination and recovery, and employee 
communications.  

Under a mandatory vaccination policy, employees must fully vaccinated by January 4, 2022. As an alternative, an 
employer can adopt a policy requiring unvaccinated employees to wear an approved face covering in the workplace 
and undergo weekly COVID-19 testing, with the following additional effective dates: 

• Unvaccinated employees must begin wearing approved face coverings in the workplace on December 6, 
2021; and 

• Weekly COVID-19 testing for unvaccinated employees must begin by January 4, 2022. 

The ongoing Legal Challenge will likely affect these effective dates 

1.B. How long will the Emergency Temporary Standard be in effect?  
An OSHA emergency temporary standard is effective for up to six months from its effective date. The ETS was 
effective on November 5, 2021, meaning it will expire on May 5, 2022, unless OSHA seeks to implement it as a 
permanent standard. In the ETS, OSHA indicated it would review the situation in early 2022 and determine if a more 
permanent standard is necessary. If OSHA proceeds down this path, it may include a sunset provision terminating 
the standard when the U.S. Department of Health & Human Services declares an end to the COVID-19 national 
emergency. 

1.C. What are State Plans’ obligations with respect to this ETS?  
Once OSHA publishes an emergency temporary standard, an OSHA-approved State Plan must notify OSHA if it 
will adopt OSHA’s standard or draft its own standard. The state must then complete adoption of the new standard 
within 30 days of the OSHA publication date. If the state drafts its own standard, OSHA must agree it is at least as 
effective as OSHA’s emergency temporary standard.1 
 
1.D. When must a State Plan notify its intent to draft its own standard to OSHA? 
A State Plan must notify OSHA of its ETS intent by November 20, 2021, and complete adoption by December 5, 
2021. These both fall on the weekend and may advance to November 22nd and December 6th, respectively.  A State 
Plan will communicate the effective dates of its emergency temporary standard, including any deviations from the 
ETS effective dates if approved by OSHA. 
 
 
1.E. What states currently have State Plans?  
There are 26 states and 2 U.S. territories with State Plans, shown below.  
 

OSHA-Approved State Plans Covering State/Local Government Employees 
Alaska Arizona California Connecticut 

Hawaii Illinois Indiana Iowa 

Kentucky Maine Maryland Michigan 
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Source:  https://www.osha.gov/stateplans 

Minnesota New Jersey New York Nevada 

New Mexico North Carolina Oregon Puerto Rico 

South Carolina Tennessee Utah Vermont 

Virginia Virgin Islands Washington Wyoming 
 
 
1.F. Are there current legal challenges in play that may impact the ETS?  
On November 5, 2021, Louisiana’s Attorney General – joined by the Attorneys General of several other states and 
additional plaintiffs – filed suit against OSHA and the DOL, claiming the ETS exceeds OSHA's authority and is 
unconstitutional. The U.S. Court of Appeals for the Fifth Circuit granted a delay to enforcement of the ETS after an 
emergency hearing on November 6th. The federal government appealed the injunction on November 7th, and the 
Fifth Circuit reaffirmed its stay of enforcement on November 12, 2021, and ordering OSHA to halt implementation. 
 
Various parties filed similar lawsuits throughout the country, and a federal lottery determined the Sixth Circuit would 
be home to the primary legal challenge against the ETS on November 16, 2021. The Sixth Circuit will move to 
consolidate the similar cases within its jurisdiction and schedule a panel hearing to determine the legality of the 
COVID-19 ETS. No matter which side prevails, the U.S. Supreme Court will ultimately decide the fate of the ETS.  
 

Application of the Emergency Temporary Standard (ETS) 
2.A. Who is excluded from the OSHA ETS?  
 The ETS does not apply to the following: 

1. Workplaces covered under the Safer Federal Workforce Task Force COVID–19 Workplace Safety: 
Guidance for Federal Contractors and Subcontractors; or  

2. Employees in workplace settings covered by the Healthcare Emergency Temporary Standard. 

2.B. Are part-time, seasonal or temporary employees included in the 100 employee threshold count? 
All full-time, part-time, seasonal, and temporary (non-staffing agency) employees count toward the 100-employee 
threshold, even if they work at different locations. 

2.C. Are there employees within a population that can be excluded from the vaccination policy?  
The following employees count when determining if an employer has 100 or more employees, but ETS allows 
employers to exclude them from the employer’s vaccination policy if they meet certain criteria. 

• Remote employees – These are employees who do not enter the employer’s workplace. The rules apply if 
the remote employee periodically enters the employer’s workplace (e.g., an employee who comes into the 
office one day per week). An excluded, remote employee must comply with the employer’s vaccination or 
mask/testing policy before entering the workplace. 

• Single employee locations –This includes a workplace where only one employee works at a time. 

• Outdoors employees – Employers may exclude employees who work solely outdoors. An employee who 
must enter the workplace for brief and very limited purposes still qualifies as an outdoors employee. 
Examples include entering the workplace to sign in and sign out for the day, briefly picking up or dropping 
off tools and equipment, or use of a restroom. This exclusion does not apply if employees use a work shuttle 
to get to the jobsite (and may not apply to carpooling). 

https://www.osha.gov/stateplans
https://www.saferfederalworkforce.gov/downloads/Draft%20contractor%20guidance%20doc_20210922.pdf
https://www.saferfederalworkforce.gov/downloads/Draft%20contractor%20guidance%20doc_20210922.pdf
https://www.osha.gov/coronavirus/ets
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2.D. Do staffing agency/leased employees and independent contractors count toward the employer’s 100-
employee threshold?  

Staffing agency/leased employees and independent contractors do not count toward the employer’s 100-employee 
threshold. Instead, staffing agency and/or leased employees count toward the staffing agency’s employee count. 
This feels somewhat counterintuitive given that these workers may also share the employer’s workspace. 
 
However, if an employer is a covered employer without counting staffing agency employees and independent 
contractors, the covered employer should apply its vaccination policy to them unless they are excludable 
employees. 

2.E. Are employees working at construction sites considered outdoors employees?  
Employees working at construction sites do not qualify as outdoors employees under the ETS. OSHA cites their 
work in partially enclosed spaces and in close proximity as its reasons. We suspect OSHA would also consider the 
use of onsite trailers and vehicles with multiple operators as factors. 

2.F. If an employer exceeds the 100 employee threshold count after the ETS is effective but not prior to, are 
they subject to the ETS?  
An employer that crosses the 100 non-excludable employee threshold during the ETS period is subject to the ETS 
for the remainder of the ETS period. 
 
2.G. Two or more related entities may be regarded as a single employer for OSH Act purposes.  How is it 
determined if related employers will be considered a single employer? 
OSHA has two single employer tests. For ETS purposes, it appears two or more employers are a single employer 
for compliance purposes if they are a single employer under the four-factor test and handle safety matters as one 
company. Without further guidance, we believe this means the related entities develop and implement common 
safety policies and training. It may also mean they jointly report to OSHA (or would, when necessary). 
 

Three Factor Single Employer Test Four Factor Single Employer Test 
1. The entities share a common worksite where 

employees of both companies face the same 
hazards 

1. Common management between the employers 

2. Have interrelated and integrated operations 2. Interrelation of the employers’ business 
operations 

3. Share a common president, management, 
supervision or ownership 3. Centralized control of labor relations 

 4. Common ownership or financial interests 
 

Employer policy on vaccination 
3.A. Does an employer have to adopt the same vaccine approach for its entire workforce or can different 
procedures be used for different employee groups?  
The ETS does not require employers to adopt the same approach for its entire workforce and specifically allows 
employers to use different procedures for separate employee groups. For example, an employer may choose to 
implement an alternative vaccination policy for its corporate staff and the mandatory vaccination policy for its retail 
locations. 

OSHA makes clear that all approaches must appear in the same written policy distributed to all employees rather 
than as separate policies communicated only to their respective groups. Employers will need to consider whether 
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using different approaches for different populations is administratively feasible or will cause employee relations 
issues. 

3.B. What vaccines are approved under the ETS? 
Vaccines approved under the ETS include those: (1) approved for use by the FDA (including under an FDA 
emergency use authorization); (2) vaccines approved for emergency use by the World Health Organization; and (3) 
a non-placebo vaccine administered as part of a U.S. clinical trial. For our purposes, the Pfizer-BioNTech, Moderna, 
and Johnson & Johnson vaccines all qualify.   

3.C. If an employer chooses to mandate the vaccine, what exclusions must be made available to 
employees? 
All non-excludable employees must fully vaccinate by January 4, 2022. An employee must receive their final 
vaccination dose by December 21, 2021, in order to qualify as fully vaccinated by January 4, 2022.  An employee 
qualifies for an exclusion if any of the following apply: 

• The employee has a qualifying objection based on a disability or sincerely held religious belief requiring an 
accommodation; 

• A medical determination that vaccination is harmful for the employee (medically contraindicated); or 
• A medical necessity requires a delay for vaccination. 

The ongoing Legal Challenge will likely affect these effective dates. 

3.D. Under an alternative vaccination policy (employer does not mandate the vaccine), are there 
applicable exclusions that must be made available to employees?  
An employee qualifies for an exclusion from vaccination, testing, and potentially masking if the employee has a 
qualifying objection based on a disability or sincerely held religious belief requiring an accommodation. 

3.E. Is there an exception for individuals who claim natural immunity from a previous COVID-19 infection? 
The ETS does not allow any exclusion or exception for employees who have recovered from a previous COVID-
19 infection or claim some other form of natural immunity. 
 
3.F. How are new hires to be handled under either a Mandatory Vaccination Policy or Alternative 
Vaccination Policy?  
Under a Mandatory Vaccination Policy, employers must require new unvaccinated employees hired after November 
5, 2021 to fully vaccinate as soon as it is reasonably practical for them to do so. OSHA provided no direction for 
establishing a reasonable timeframe. The gap between the November 5, 2021 ETS effective date and January 4, 
2022 required vaccination date is 60 days, so a period of up to 60 days from the date of hire may be reasonable. 
 
Under an Alternative Vaccination Policy, a new unvaccinated employee hired after November 5, 2021 is subject to 
the mask and testing requirements as of the later of the:  

• The applicable December 6, 2021 and January 4, 2021 effective dates; or 
• The employee’s date of hire. 

 
The ongoing Legal Challenge will likely affect these effective dates. 
 
3.G. What type of COVID-19 tests are acceptable under the rule? 
A test must be approved for use by the FDA (including under an FDA emergency use authorization) to detect a 
current COVID-19 infection and must be administered in accordance with the FDA-authorized instructions to qualify 
for ETS purposes. Antibody tests do not qualify, because they only determine if an individual had a previous 
infection. 
 
3.H. Are self-administered tests approved for ETS purposes?  
A self-administered and self-read test (e.g., an at-home test) does not qualify – even when FDA-approved – unless 
the employer or an authorized telemedicine proctor (i.e., an observer) trained to observe sample collection, provide 



FAQ | 6 
 

 MarshMMA.com/BenefitsCompliance 
 

instructions, and assist with interpreting results observes the testing. The telemedicine observer must provide the 
employer with an attestation that the employee conducted testing in accordance with instructions. By contrast, a 
self-administered test qualifies so long as the employee sends the sample to a laboratory and/or health care 
provider for analysis and a determination of the result.  This should allow at-home sample collection kits with 
shipping labels to a preferred laboratory or health care provider to qualify so long as they are FDA-approved. 
 
3.I. If an unvaccinated employee does not visit the worksite on a regular basis, must they still follow the 
weekly testing requirements?  
Unvaccinated employees are subject to the following requirements for testing frequency: 

1. An employee who spends at least one day per week in the workplace must: 
a) Test at least once every 7 days; and  
b) Provide proof of negative test results no more than 7 days apart in order to enter the workplace. 

2. An employee who is absent from the workplace for 7 or more days must provide proof of a negative test 
result from a test administered within 7 days prior to entering the workplace in order to be admitted. 

Examples of employees in the second category include remote employees, traveling salespersons, long-haul 
drivers, employees returning from leaves-of-absence. 
 
3.J. Are there any exceptions to the face covering requirements for unvaccinated workers under the 
standard? 
Unvaccinated employees must wear masks at all times while in the workplace (including a vehicle used for work 
purposes with two or more employee occupants) subject to the following exceptions: 

• When the employee is alone in a room with floor-to-ceiling walls and a closed door; 
• For limited periods to eat and/or drink; 
• When the employee is outside; and 
• When necessary for employee identification purposes. 

 
3.K. Are employers responsible for bearing the costs for vaccination? 
Employers must bear the costs for vaccination, if any. In most geographic locations, qualifying vaccines are readily 
available free of charge. Group health plans must cover vaccination at 100% without cost sharing unless 
grandfathered under the Affordable Care Act. The ETS does not require employers to pay any transportation costs 
to or from vaccination. 
 
3.L. Are employers responsible for bearing the costs for testing? 
The ETS does not require employers to pay for testing or masks but defers to other laws or regulations that may 
require employers to cover testing costs.  We believe the following situations may force employers to pay for testing. 

1. Accommodations – The ETS requires employers to pay for vaccination. If an employer uses a mandatory 
vaccination policy and allows testing as a reasonable accommodation, we believe the Americans with 
Disabilities Act requires employer to pay for testing. This assumes the employee does not also qualify for 
a reasonable accommodation from testing. 

2. State Law – A number of states require employers to pay for employee medical examinations and/or tests 
if they are a condition of employment. Examples include California, Colorado, Illinois, Iowa, Minnesota, 
Montana, New Hampshire, North Dakota, Oregon, and Virginia. Please consult with your usual labor & 
employment counsel and/or HR advisor for information about your state. 

3. Collective Bargaining Agreement or Other Contract – An existing collective bargaining agreement or other 
employment contract may require an employer to pay for medical testing if it is a condition of employment. 

4. Minimum Wage Laws – We believe there is a risk that employers requiring minimum wage employees to 
pay for weekly testing may cause the employer to violate an applicable federal, state, or local minimum 
wage law. We do not have a similar concern for making employees pay for masks. Masks are inexpensive 
and the need to purchase is infrequent. 
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3.M. Are employers responsible for bearing the costs for masks? 
Some employers may wish to provide unvaccinated employees with a standard mask for the workplace. The ETS 
puts the burden of wearing a compliant mask in the workplace on the employer. Employers should be able to take 
a tax deduction for providing testing and/or masks to employees, unless tax-exempt. Employees may pay for 
surveillance testing and masks from a general purpose health FSA, general purpose HRA, or HSA, even for 
employment purposes. 
 
3.N. Aside from communication of the employer’s chosen vaccination approach(es), what other information 
must be provided to employees? 
Employers must communicate their policy (by December 6, 2021) to its employees along with the following 
information: 

• A copy of “Key Things to Know About COVID–19 Vaccines” from the CDC; 

• A statement that the employer is prohibited from discriminating or retaliating against an employee from 
exercising their rights under the ETS, including filing a complaint with OSHA; and 

• A statement that the employee must notify the employer of an adverse COVID-19 result and may be 
subject to criminal penalties for knowingly providing false documentation or information. 

3.O. Is there a specific manner (e.g., electronically, in-person training) that information needs to be 
provided to employees? 
An employer may utilize any delivery method(s) reasonably determined to ensure delivery. 
 
3.P. Are there sample vaccination policies that employers can adapt?  

Sample mandatory vaccination policy 

Sample alternative vaccination policy 
 

Covered leaves of absence, removal, and accommodations  
 
4.A. Can an employer require employees to use personal time or sick leave to get vaccinated?  
No. An employer must provide up to 4 hours of paid leave at the employee’s regular rate of pay for each primary 
vaccination dose. This must be additional paid time off, and an employer cannot require an employee to use other 
accrued paid leave. OSHA intends the leave to allow time for travel, registration, waiting in line, vaccination, and 
post-vaccination monitoring. The ETS only requires up to 4 hours of paid leave even if an employee’s actual time 
to vaccinate is longer. OSHA encourages, but does not require, employers to provide additional paid time off under 
those circumstances. 
 
4.B. If an employee gets vaccinated outside of work hours, does the employer still have to grant them 
reasonable time for vaccination? 
No. Employers do not have to provide paid leave for vaccinations that occur when employees are not working, but 
employers must allow employees to obtain vaccination during work hours.  An employer can require the coordination 
of work schedules to minimize the disruption to business operations. 
 
4.C. Can employers set a cap on the time that they must provide to employees to recover from side effects? 
Yes. An employer must provide a reasonable amount of paid leave to recover from vaccination side effects. OSHA 
considers up to two days of paid leave as reasonable for compliance purposes. Unlike the paid leave required for 
vaccination, employers can require employees to use existing accrued paid leave for this purpose. 
 
4.D. Are the paid leave requirements applicable to the COVID-19 booster shots?  

https://www.irs.gov/newsroom/irs-cost-of-home-testing-for-covid-19-is-eligible-medical-expense-reimbursable-under-fsas-hsas
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?s_cid=10493:cdc%20covid%20vaccine:sem.ga:p:RG:GM:gen:PTN:FY21#print
https://www.osha.gov/sites/default/files/covid-19-ets2-sample-mandatory-vaccination-policy.docx
https://www.osha.gov/sites/default/files/covid-19-ets2-sample-employee-choice-vaccination-policy.docx
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The paid leave requirements do not apply to COVID-19 booster shots, although OSHA encourages employers to 
provide paid leave for this purpose. 
 
4.E. Does the ETS require employers to provide paid leave to employees who contract COVID-19? 
The ETS does not require employers to provide paid or unpaid leave to employees who contract COVID-19. Other 
federal and state law may, as well as employment contracts and the employer’s own leave of absence policies. 
These may include FMLA, a state/local paid leave law, and workers’ compensation or an employer’s own disability 
benefits plan depending upon how the employee contracted COVID-19. 
 
4.F. Do vaccinated employees need to be removed from the workplace if they test positive for COVID-19? 
What criteria does an employee have to satisfy before returning? 

Yes. The ETS requires employees to notify employers of a positive COVID-19 test result or a licensed health care 
provider’s diagnosis that the employee has COVID-19. Employers must remove and bar an employee from the 
workplace upon receiving this information. An employer cannot permit an employee to return to the workplace 
unless the employee meets one of the following criteria: 

1. The employee receives a negative nucleic acid amplification test (NAAT) result; 
2. The employee satisfies the CDC’s isolation criteria: 

a) At least 10 days have passed since the employee first began experiencing symptoms; 
b) The employee has not had a fever for at least 24 hours without using fever-reducing medication; 

and 
c) The employee’s other COVID-19 symptoms are improving; or 

3. The employee receives a return-to-work recommendation from a licensed healthcare provider. 
 
4.F. If an employee has been removed from the workplace because they are COVID-19 positive, are they 
still allowed to work remotely? 
If an employee can perform his or her work remotely, an employer can require this if the employee is well enough 
to do so. 
 
4.G. For employees who are requesting either a disability or religious exemption from vaccination, testing, 
and/or mask-wearing, what are some example of accommodations that can be provided? 
Employers must implement reasonable accommodations if they will resolve the direct threat by eliminating or 
sufficiently reducing the risk of harm. An accommodation is reasonable if it will not result in undue hardship to the 
employer, and undue hardship includes a significant financial burden or disruption to operations. Common examples 
of accommodations – without analysing whether they are reasonable for a given employer – include masking, 
distancing, remote employment, improving safety protocols, and/or modifying the workspace. 
 
4.H. For an individual requesting a disability exception to mandated vaccination, testing, and/or wearing a 
mask, can an employer request a supporting physician’s statement?  
Yes. An employer may request a supporting physician’s statement that the employee has a disability making the 
activity inadvisable. 
 

Substantiation, recordkeeping, and required reporting  
5.A. What documentation qualifies as proof of vaccination? 
Employers must collect proof of vaccination and testing as applicable, from its non-excludable employees. The 
following qualify as proof of vaccination: 

1. An immunization record from a licensed health care provider or pharmacy; 
2. A COVID-19 vaccination card; 
3. Medical records documenting vaccination; 
4. Immunization records from a governmental entity; 
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Source:  https://www.osha.gov/penalties 

5. Other official records identifying the vaccine administered, the date of vaccination, and the health care 
provider who administered the vaccine 

 
5.B. My employee has lost their copy of the COVID-19 Vaccination Record card and is unable to produce 
one of the other forms of proof. How can I verify their vaccination status? 
An employee attestation of vaccination is acceptable if the employee is unable to produce one of the other forms of 
proof. The attestation must be signed and dated and include the following information: 

a) Whether the employee is fully or partially vaccinated; 
b) That the employee has lost and/or is otherwise unable to provide another form of proof of vaccination; and 
c) The following statement: 

“I declare that this statement about my vaccination status is true and accurate. I understand that knowingly 
providing false information regarding my vaccination status on this form may subject me to criminal 
penalties.” 
 

5.C. How long must an employer maintain vaccine and/or testing records?  
The ETS requires employers to maintain this information throughout the ETS period. If OSHA adopts a more 
permanent rule, it may extend this recordkeeping requirement. Employers should consider implementing one or 
more software tools to assist with tracking vaccination and testing status and storing proof. 
 
5.D. What is the employer’s obligation to reporting work-related COVID-19 fatalities or work-related COVID-
19 hospitalizations?  
Employers must report work-related COVID-19 fatalities to OSHA within 8 hours of learning of the employee’s 
death. This differs from OSHA’s usual standard for notification within 30 days. 

Employers must report work-related COVID-19 hospitalizations within 24 hours of learning of the hospitalization. 
This differs from OSHA’s usual standard that only requires notification if the employer learns of the hospitalization 
within 24 hours of the employee’s admission.  

An incident is work-related if exposure to COVID-19 in the workplace caused or contributed to the employee’s 
death. This is a more-likely-than-not standard. 
 
5.D. How do I report a work-related COVID-19 fatality or in-patient hospitalization of an employee? 
Employers can report to any of the following: 

• The OSHA Area Office closest to the incident site; 
• The OSHA toll-free number at 1-800-321-OSHA (1-800-321-6742); or 
• Electronically using the OSHA Serious Event Reporting Online Form. 

 
5.E. What are the penalties for not complying with the ETS?  
OSHA’s standard penalties apply to ETS violations. 

Type of Violation Penalty 

Serious 
Other than Serious Posting Requirement 

$13,653 per violation 

Failure to Abate $13,653 per day beyond the abatement date 

Willful or Repeated $136,532 per violation 
 

https://www.osha.gov/penalties
https://www.osha.gov/contactus/bystate
https://www.osha.gov/pls/ser/serform.html
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