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MMA Alert:  September 24, 2020 

 

Department of Labor Issues New FFCRA Leave Guidance 

The Department of Labor (DOL) has issued new regulatory guidance on the application of its 

Families First Coronavirus Response Act (FFCRA) regulations resulting in some substantive 

changes discussed below. The DOL has also recently issued new practical FAQ guidance 

addressing the application of employee FFCRA leave to a child’s education in remote and 

hybrid educational settings.  These new FAQ’s are included below.   

FFCRA Regulations…The Earlier Rule 

In response to a ruling by a Federal District Court that critiqued and “invalidated” some of the 

DOL’s April FFCRA guidance (the earlier rule), the DOL recently issued new and limited 

guidance modifying the earlier rule.  New York Attorney General Letitia James had challenged 

the following components of the earlier rule: 

 The availability of FFCRA benefits to employees who were not working at the 

time they had a need for the benefits; 

 The limits on taking intermittent leave; 

 The interpretation of the law's exclusion for health care providers; and 

 The documentation requirements supporting a FFCRA leave.   

The Employee Must Be Working 

The DOL affirmed that FFCRA leave is only available “if the employee has work from which to 

take leave." Employees may use leave under FFCRA at the end a voluntary leave, i.e. maternity 

leave, PTO, or absence for a qualifying reason.  If the employee is on a mandatory leave, i.e. 

furloughed, they would not be eligible for FFCRA benefits since  the mandatory leave of 

absence prevents the employee from being able to work (or telework) as opposed to a FFCRA 

qualifying reason. The DOL provided a new and expanded rationale for its position. 

i. Intermittent Leave Must Be Blessed By The Employer 

The DOL affirmed its earlier position that intermittent leave under FFCRA can only be taken with 

employer permission. The DOL provided a new and expanded rationale for its position. 

ii. The Definition of Health Care Worker Is Narrowed 

The earlier rule left open the possibility of a broad interpretation of the phrase “health care 

worker” which arguably pulled into its orbit employees at facilities who do not provide health 

care (such as maintenance, security). The DOL has now opined that an employee is a health 

care provider if the individual is "capable of providing health care services," which include 

"diagnostic services, preventive services, treatment services, or other services that are 

integrated with and necessary to the provision of patient care" or otherwise meets the FMLA's 

definition of the term.  

https://www.law360.com/agencies/new-york-attorney-general-s-office
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iii. In Some Circumstances, Employee Healthcare Provider Certification Can Be 

Provided After The Need For Leave 

The new DOL guidance now requires that employees must provide documentation to support 

their leave “as soon as practicable” recognizing that there may be instances where the 

employee cannot provide documentation in advance of the leave.  This revision was in response 

to the Federal Court’s criticism of the earlier DOL guidance stating that an employee needed to 

submit documentation before taking paid sick leave.    

iv. Likely Next Steps Regarding Regulatory Guidance…  

In addition to the substantive modifications discussed above, the new guidance largely 

provides a more robust rationale and defense of much of its earlier guidance.  It is expected 

that the DOL will appeal the Federal Court’s decision prior to the appeal deadline of October 

2, 2020.  Many in the legal community predict that the District Court’s Order will be “stayed” 

or, stated otherwise, have no legal impact. 

 

A copy of the DOL’s revised FFCRA guidance, the new temporary rule, and regulations is found 

here:   https://www.dol.gov/agencies/whd/pandemic 

 

v. New FFCRA FAQ Guidance 

The DOL issued three new FAQS with practical guidance on addressing employee FFCRA 

leave when an employee faces a remote schooling challenge. 

(98) My child's school is operating on an alternate day (or other hybrid-attendance) basis. The 

school is open each day, but students alternate between days attending school in person and 

days participating in remote learning. They are permitted to attend school only on their allotted 

in-person attendance days. May I take paid leave under the FFCRA in these circumstances?  

Yes, you are eligible to take paid leave under the FFCRA on days when your child is not 

permitted to attend school in person and must instead engage in remote learning, as long as 

you need the leave to actually care for your child during that time and only if no other suitable 

person is available to do so. For purposes of the FFCRA and its implementing regulations, the 

school is effectively "closed" to your child on days that he or she cannot attend in person. You 

may take paid leave under the FFCRA on each of your child's remote-learning days. 

 

(99) My child's school is giving me a choice between having my child attend in person or 

participate in a remote learning program for the fall. I signed up for the remote learning 

alternative because, for example, I worry that my child might contract COVID-19 and bring it 

home to the family. Since my child will be at home, may I take paid leave under the FFCRA in 

these circumstances?  

 

No, you are not eligible to take paid leave under the FFCRA because your child's school is not 

"closed" due to COVID-19 related reasons; it is open for your child to attend. FFCRA leave is 

not available to take care of a child whose school is open for in-person attendance. If your child 

is home not because his or her school is closed, but because you have chosen for the child to 
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remain home, you are not entitled to FFCRA paid leave. However, if, because of COVID-19, 

your child is under a quarantine order or has been advised by a health care provider to self-

isolate or self-quarantine, you may be eligible to take paid leave to care for him or her. See FAQ 

63. 

 

Also, as explained more fully in FAQ 98, if your child's school is operating on an alternate day 

(or other hybrid-attendance) basis, you may be eligible to take paid leave under the FFCRA on 

each of your child's remote-learning days because the school is effectively "closed" to your child 

on those days. 

(100) My child's school is beginning the school year under a remote learning program out of 

concern for COVID-19, but has announced it will continue to evaluate local circumstances and 

make a decision about reopening for in-person attendance later in the school year. May I take 

paid leave under the FFCRA in these circumstances?  

 

Yes, you are eligible to take paid leave under the FFCRA while your child's school remains 

closed. If your child's school reopens, the availability of paid leave under the FFCRA will depend 

on the particulars of the school's operations. See FAQ 98 and 99. 

 

A link to all of the DOL FFCRA FAQS is found here: 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

