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Introduction

3



Introduction – What this Presentation Covers
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• This presentation is limited to the following health and welfare benefits-
related notices and disclosures:

– Federal notices and disclosures that must be provided to new employees or upon 
initial enrollment

– Federal notices and disclosures that must be provided to employees and/or 
participants on an annual or recurring basis

• This presentation does not cover:
– Federal notices and disclosures that are only required when a particular event 

occurs (Examples: COBRA election packets and claims and appeals letters)
– State/local notices and disclosures

Note:  The compliance obligation for delivering notices generally belongs to the plan 
sponsor or plan administrator (both are usually the employer).  The employer may have 
indemnification rights if this responsibility was accepted by a third party.



Common Annual and 
Other Recurring Notices
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Common Annual and Other Recurring Notices
• Summary Plan Description 
• Summary of Material Modification 
• Summary of Benefits and Coverage 
• Initial (General) COBRA Rights Notice
• HIPAA Special Enrollment Rights
• HIPAA Notice of Privacy Practices/Notice of 

Availability
• CHIP Notice
• Women’s Health and Cancer Rights Act Notice 
• Newborns’ and Mothers’ Health Protection Act 

Notice
• Medicare Part D Creditable/Non-Creditable 

Coverage Notice
• Summary Annual Report

• Exchange (Marketplace) Notice
• Grandfathered Status Notice 
• Patient Protection Notice
• ACA Section 1557 Notice of Nondiscrimination
• IRS Forms 1095-C and 1095-B
• FMLA Rights Disclosure
• USERRA Rights Disclosure
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Companion Piece:  Samples of 
these and other notices are available 
in our Guide to Federal Health and 
Welfare Plan Notices and 
Disclosures.



Summary Plan Description (SPD)
• SPD is the main vehicle for informing participants of their benefits, rights 

and obligations under ERISA plan(s)

• SPD must be automatically furnished:
– At or within 90 days of enrollment; or
– Within 120 days after plan first becomes subject to ERISA (such as a brand new plan)

• Shelf-Life: Updated SPD must be provided every 5 years (10 years if no 
amendment)
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Note:  Insurance carrier materials usually will not fulfill ERISA’s SPD requirements by 
themselves, although they do address most of the potential disputes.



Summary of Material Modification (SMM)
• An SMM is an amendment that is not reflected in the current SPD
• SMM must be automatically furnished:

– A material reduction in benefits must be provided within 60 days of the date the 
amendment is adopted

– Other SMMs must be provided within 210 days after the end of the plan year in which 
the amendment took effect

8

Example:  On June 20, 2019, ABC Company adopts an amendment to eliminate 
coverage for certain brand-name medication when a generic is available with an 
effective date of August 1, 2019.  This is a material reduction in benefits, and the SMM 
must be provided by August 19, 2019 (60 days after June 20th).  

Note:  It’s common for an updated SPD to be provided before the 210 days expire 
meaning no SMM is required.  With appropriate language, a benefits guide can also 
serve as an SMM.  



Summary of Benefits and Coverage (SBC)
• The SBC is a “diet-SPD” mandated by the Affordable Care Act (ACA)

– It provides basic benefits and coverage information
– Intended to assist individuals with making an informed enrollment decision

• SBC must be furnished:
– At open enrollment (at least 30 days before plan year for "passive” enrollment)
– If plan is fully insured and design isn’t finalized by open enrollment, as soon as 

practical and no later than 7 days after policy is issued
– Within 90 days of notification of a HIPAA special enrollment (marriage, 

birth/adoption, loss of other coverage)
– Within 7 business days upon request

• A revised SBC must be provided at least 60 days before the 
effective date of any mid-year plan change that affects the SBC 
(tail wags dog) 
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Initial (General) COBRA Rights Notice
• Notice informs of the right to COBRA when coverage is lost due to a 

qualifying event
• Must be provided within 90 days of coverage
• May be provided separately in hew hire packets, in enrollment materials, 

or in a packet of legal notices
• Must be provided to employees and spouses covered by the plan

– Due to the spousal notice requirement, this should technically also be mailed to the 
home address

• The SPD also includes COBRA rights information, but the contents 
usually differ from this notice and the SPD may not always meet this 
notice’s timing requirement
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HIPAA Special Enrollment Rights Notice
• Description of certain opportunities that enable an individual to enroll 

himself/herself and/or dependents during the plan year (i.e. outside of 
open enrollment)

– Marriage, birth/adoption, loss of other coverage, Medicaid/CHIP premium subsidy

• Must be provided to employees at or before they are initially offered the 
opportunity to enroll for coverage

• Relying on the SPD disclosure is technically too late and will miss eligible 
employees who declined enrollment

Helpful Hint:  New hire packets are a great place to put this notice!  It can also be 
delivered in enrollment materials or as a packet of legal notices.
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HIPAA Notice of Privacy Practices (NPP)
• Notifies participants 

– How a group health plan will or may use their protected health information
– Participant rights with respect to their protected health information 

• Must be provided
– At time of initial enrollment in health plan, and must be reissued within 60 days 

of a material change
– Within a reasonable period of time upon request
– A reminder of the availability of the notice must be distributed at least once every 3 

years
• May be distributed in new hire packets, enrollment materials, or in a 

packet of legal notices
• Must also be posted electronically if the employer/plan sponsor maintains 

a website
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HIPAA NPP – Notice of Availability
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Health Insurance Portability and Accountability Act of 1996 (HIPAA) Privacy Notice of Availability
Under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), the [ABC Company] healthcare plans (the 
“Plan”) are required to provide you with a HIPAA Notice of Privacy Practices (“Notice”) at the time of your enrollment and 
at certain other times. In addition, the Plan is required to periodically notify you of the availability of the Notice and provide 
you with information on how to obtain a copy of the Notice.

You may obtain a copy of the Plan’s Notice at any time by accessing the [ABC Company] internal website at [insert 
address or directions]. To request a paper copy of this notice, contact the [ABC Company] Benefits Department at (___) 
___-____.  To the extent that the Plan contains benefits other than those covered under HIPAA’s Privacy rules, this reminder 
relates only to those healthcare benefits that are covered under HIPAA’s Privacy rules.

Note: If you are covered by [insert name of fully-insured plan options], you will receive a separate note regarding the 
availability of the Notice and how to obtain a copy of the Notice directly from the [insert name of fully-insured carriers].

Idea: If the full NPP appears in new hire packets, this shorter notice (or similar language) can be
used in enrollment materials or legal notices packets to satisfy the notice of availability.

Tip: If the full NPP or this separate notice of availability is included in enrollment materials or a packet
of legal notices each year, the employer doesn’t have to track the 3 year rule.



CHIP Notice
• Employer (not plan) is required to inform employees of possible premium 

assistance in their state
– If employee and/or children are eligible for Medicaid or CHIP, and are also eligible 

for employer sponsored health coverage, the state may help them pay for their 
medical premiums

• Must be provided annually to employees eligible for medical coverage
• Best delivered in enrollment materials or in a packet of legal notices
• May be included in SPD, although SPDs may not be provided to 

individuals who are eligible but not enrolled
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Women’s Health and Cancer Rights Act (WHCRA) Notice 
• Notifies participants of their rights with respect to mastectomy coverage 

and related services
• Must be provided when a participant enrolls and annually thereafter
• The protected rights must appear in the SPD, although they do not have 

to be officially identified as the WHCRA notice
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Tip: We recommend also including this notice in enrollment materials or in a packet of
legal materials as a best practice to meet the annual notification requirement.



Newborns’ and Mothers’ Health Protection Act Notice
• Notifies participants of their rights with respect to certain maternity 

coverage and related services
• Must be provided when a participant enrolls in medical coverage
• This notice can be wholly satisfied by the SPD, but it may also be 

provided in enrollment materials or in a packet of legal notices
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Medicare Part D Creditable/
Non-Creditable Coverage Notice
• Notifies Medicare eligible individuals if employer-provided drug coverage is at least as 

good as Medicare Part D
• Must be provided to all Medicare eligible individuals

– Before October 15th each year (can be earlier so long as interval between notices isn’t 
longer than 12 months)

– Whenever coverage changes from creditable to 
non-creditable (or vice versa)

– Within a reasonable amount of time upon request 
and at certain other times that will rarely affect plans

• May be provided separately or in a packet of legal notices
(October 14th deadline may make it difficult to satisfy in annual enrollment materials)
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Tip: We recommend providing 
to all participants, since an 
employer might not be sure if 
spouses or dependents are 
Medicare eligible due to 
disability.  

Did you know?  The notice is based on the plan design in effect when delivered and 
not for the next plan year.  It’s okay, you only need to update if the answer changes.



Summary Annual Report (SAR)
• Employers and plans that are required to file a Form 5550 are required to 

furnish a SAR
• SAR provides a narrative summary of the Form 5500
• Must be furnished within:

– 9 months of the close of the plan year; or 
– Within 2 months after the corresponding Form 5500 due date (can be affected by 

a Form 5500 extension)

• May be provided separately, in enrollment materials, or in a packet of legal 
notices

– An extension is frequently required to enable delivery in enrollment materials or in 
a packet of legal notices
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Exchange (Marketplace) Notice
• Applies to (almost) all employers, including government and churches
• Notice informs employees about the Public Marketplace (Exchange) and:

– The potential to receive a premium tax credit or cost sharing reductions
– The impact of employer-sponsored coverage on the employee’s eligibility for 

subsidized coverage through the Marketplace
– Enrolling in employer-sponsored coverage makes an employee ineligible for 

premium subsidies
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• Must be provided to all employees within 14 days of hire 
– Part A (General information) is “required”
– Part B (Specific information about your coverage) is not
– No penalties for failing to comply

• Put it in the new hire packets



Grandfathered Status Notice
• This notice discloses that a plan is grandfathered under the ACA and is not 

required to comply with certain ACA mandates
• The notice is required to maintain grandfathered status
• Must be provided in all written materials describing the plan, including:

– SPD
– Enrollment Materials
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Patient Protection Notice
• Group medical plans that require the designation of a primary care 

provider must:
– Notify participants of the plan’s designation requirements
– Notify participants of certain rights with respect to selecting providers 

(pediatricians for children; access to OB/GYNs without prior authorization for 
women)

• This notice must be provided when the SPD is provided to the participant
• This notice can be wholly satisfied by the SPD, but it may also be provided 

in enrollment materials or in a packet of legal notices
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ACA Section 1557 Nondiscrimination Notice
• Notice is required of covered entities which are generally:

– Healthcare providers, or
– Group health plans that receive federal funding from HHS

• Notice informs participants that the plan may not refuse to treat or 
otherwise discriminate due to race, color, national origin, sex, age, or 
disability

• Must be provided annually and include information about the availability 
of assistance in other languages

• This notice can be wholly satisfied by the SPD
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Note:  The U.S. Department of Health and Human Services has proposed regulations 
that will likely eliminate this notice requirement after 2019.



IRS Forms 1095-C and 1095-B
• Form 1095-C addresses ACA reporting for:

– Employer mandate 
– Individual mandate for self-insured coverage

• Form 1095-B addresses ACA reporting for individual mandate and is used 
by:

– Insurance carriers for fully insured plans
– For self-insured coverage offered by small employers (<50 FTEs)
– For multi-employer plans

• Must be provided by the following January 31st for each calendar year 
unless extension granted

• Matching forms with an accompanying Form 1094-C must also be 
provided to the IRS (different due dates apply)
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Family and Medical Leave Act (FMLA) Rights Disclosure
• Notifies employees of their rights, benefits, and obligations under the 

FMLA
• Delivery requirements:

– Must be prominently displayed in public areas such as breakrooms (model poster is 
available)

– This notice should also be included in an employee handbook and/or an employee 
leave policy

– We recommend including this notice in new hire packets

• We interpret ERISA to require disclosure of certain FMLA rights to 
continue or suspend coverage during FMLA in a group health plan SPD

– As an alternative, the company’s leave policy could be incorporated by reference
– The plan must be subject to ERISA for this interpretation to be relevant
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Uniformed Services Employment and Reemployment 
Rights Act (USERRA) Disclosure
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• Notifies employees of their rights, benefits, and obligations under 
USERRA

• Delivery requirements:
– Must be prominently displayed in public areas such as breakrooms (model poster is 

available)
– This notice should also be included in an employee handbook and/or an employee 

leave policy
– We recommend including this notice in new hire packets

• We interpret ERISA to require disclosure of certain USERRA rights to 
continue or suspend coverage during USERRA in a group health plan 
SPD

– As an alternative, the company’s leave policy could be incorporated by reference
– The plan must be subject to ERISA for this interpretation to be relevant



Delivery Methods
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Delivering Notices 
• The ERISA standard for delivery is that materials must be distributed in a 

way that is “reasonably calculated to ensure actual receipt of the 
materials”

– First-class mail to last known address grants implied delivery
– Intra-office mail or inserts with company publications 
– Hand delivery
– Electronic delivery
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Note:  An employer cannot rely on merely placing copies in a breakroom of other 
frequently visited location.



Electronic Delivery – Safe Harbor
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• The U.S. Department of Labor safe harbor for electronic delivery:

1. Employee has work-related computer access
An employer can rely on electronic delivery to employees who use and/or are issued 
computers as an integral part of their job without prior employee consent.

2. Employee does not have work-related computer access
If an employee does not use a computer as an integral part of their job, an employer 
may rely on electronic delivery if the employee provides advance consent
a) Online delivery – If delivery is online (intranet, email), the consent should be online
b) Offline delivery – If delivery is offline (DVD), the consent does not have to be 

online. 

Similar Rules:  The electronic delivery requirements vary somewhat for non-ERISA 
notices, but the following can be used as a general summary.



Electronic Delivery – Advance Consent
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• Consent must include:
– What kinds of notices and disclosures will be provided electronically
– The employee’s right to revoke consent at any time and without charge
– The right to request and obtain a paper version of an electronically furnished 

document, including whether the paper version will be provided free of charge



Electronic Delivery Formats
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• Email
– Notices and disclosures may be provided within the body of an email, as hyperlinks 

to a company’s web portal, or as attachments (e.g. as a .pdf)

• Web Portal Address
– Hyperlinks to a company’s web portal may be provided within an email
– The web portal address information may be provided in written material such as an 

annual enrollment guide or postcard

• Other Electronic Media
– CD/DVD or other portable electronic media



Questions?
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