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How D&O insurance can play a key role in
making sure you’re protected.

the problems that brought the Metoo
movement into existence were always

there, but now they openly affect entire
organizations, corporate officers and
company directors.

A 2018 hiscox Workplace harassment study
reveals that more than a
third of American workers
who responded to the
survey experienced some
form of harassment in the
workplace — and sexual
harassment topped
the list. 

According to the study, harassment occurs at
companies of every size and type, and is
caused by every level of employee. But it’s
not limited to people who work at a company.
In fact, one out of every five respondents in
the study said that harassment came from
customers or vendors. 

It has always been the organization’s
responsibility to address issues of harassment,

all of the above.

Are you protected? Really?

Many companies assume their Employment
Practices Liability policy covers any issues
from a harassment suit. But EPL indemnifies
the company against employees suing
because their legal rights have been violated.

Directors & Officers Liability protects
directors, officers and the organization if
allegations arise accusing them of being
negligent in their roles. 

Talk with your broker.

All reports indicate that the number of Metoo-
related D&O claims will increase throughout
2019. so, it seems prudent to ensure that all
directors, officers and the company are
adequately protected. D&O coverages can
vary greatly, so it’s wise to work with your
insurance broker to make sure you have the
right policy with the right coverage. 

to find out what you need to know, talk with
your Marsh & McLennan Agency
representative about D&O policies and how
they fit into your portfolio.

sexual or otherwise. But what if harassment
victims decide that whatever resolution has
been offered is inadequate and they choose to
sue company officers or the board of directors? 

Prevention is the best policy (just not the
only policy).

Prevention comes through education,
watching for patterns (such as refusing to
promote employees based on what appears
to be age, race or gender), and acting quickly
to handle the potential problems. But you
can’t control everyone’s behavior or ensure
that sexual harassment will never happen. 

Take every complaint very, very seriously.

the Equal Employment Opportunity
Commission (EEOC) reports that, since 2010,
employers have paid out $699 million to
employees who claimed they were harassed
because of sex, race, disability, age, ethnicity,
color or religion.

harassment charges can also expose the
company and its management team to
severe reputational damage, which can
negatively affect sales, stock value, your
ability to retain or attract key employees, or
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CAN YOU HAVE A NO-DRUG WORKPLACE POLICY
IF YOU SAY “YES” TO MEDICAL MARIJUANA?
ARe yOu nOn-cOMPLiAnT
iF yOu DOn’T ALLOW iT?
the legal status of marijuana is constantly
changing, and that raises a huge question in
the workplace: Is medical marijuana
use protected under disability
discrimination laws?

Federal law prohibits it. More
and more state laws allow it.
And then there is the
question of how courts
interpret the laws. 

If medical marijuana is legal in
your state, then your management
and hR department are probably
wondering how you can have a truly drug-
free work environment while remaining
compliant with current law.

is medical marijuana use protected under
the ADA?

Currently, no. the ADA does not protect “an
individual currently engaging in the illegal use
of drugs” and excludes that person from its
definition of an “individual with a disability.”

But legalization proponents are actively
trying to make medical marijuana use
protected under ADA regulations. these
actions are starting at the state level with
litigation and moving towards a change to
federal laws. Legislation is already in the
federal house and senate that would remove
medical marijuana from the schedule I
substance list. 

How do state laws enter into the
equation?

some states have laws that contain explicit
anti-discrimination provisions that
protect employees who are medical
marijuana cardholders.

For example, Minnesota requires
that a certified medical
marijuana patient must be
deemed as having a
“disability” under the state’s
human rights law. 

Of course, there are
exceptions to state laws.

Private employers are
within their rights to create
and enact zero-tolerance,
drug-free workplace
policies. (Federal
contractors are required

to maintain zero-tolerance policies under the
Drug-Free Workplace Act.) the law
recognizes the importance of allowing
employers to impose and enforce rules that
ensure workplace safety. 

so, even if medical marijuana is being
used because of a disability — and

state law requires the employer to
allow it — the employer does not
have to relax performance or
conduct standards if that would
endanger the safety of other

employees or customers.

Does the Family Medical Leave Act
affect medical marijuana use?

the FMLA requires that covered employers
provide leave for certain employees with
serious health conditions. the issue between
FMLA leave and medical marijuana may be
employer drug testing after an employee
returns to work. If that employee uses
medical marijuana as part of a prescribed
treatment while on FMLA leave, that use may
result in a positive drug test when the
employee returns to work. Can an employer
terminate an employee who takes medical
marijuana while on FMLA leave without fear
of violating the act?

What are management and HR supposed
to do?

Employers can start by finding out what state
law says about medical marijuana use in the

workplace. next, assess your drug policies,
specifically the part relating to medical
marijuana.

then, consider drug-testing policies.
Marijuana residue is stored in human fat cells,
so it’s always there. that means test results
don’t give a true picture of when the drug
was used.

now, assess which of your employees is a
medical marijuana cardholder and what his
or her position requires. Does that pose a
safety risk? Does the employee work on
federal contracts?

Without a workplace marijuana policy, an
employer risks drug test that results in
termination being reversed by a court. that
can cost the employer back wages, punitive
awards and attorney fees. 

When society changes, so do laws…and
workplaces. 

Many business owners and hR professionals
continue to grapple with questions raised by
new legislation protecting employees with
disabilities as well as the use of marijuana. 

For states where employee protection laws
have been put in place, it’s still possible to
restrict marijuana use — but care needs to be
taken in crafting and enforcing a policy. In
most of these states, laws have yet to be
challenged and defined through the courts.
Until we have more decisions in more states,
many facets of drug use in the workplace are

still open to interpretation.

What are your next
steps?

the best way to
create a drug-free
policy that helps
you be compliant
with both federal
and state law is to

have a clear picture
of your entire

situation — legal,
safety, employee

needs and corporate
culture. Your Marsh &

McLennan Agency
representative can closely
examine employment law and
employee communication to

help you make your next
move the right move.



you’re looking for a partner. here are three ways
to make sure you find the right one:

1. Make sure the advisor understands your
goals and challenges. 

You need someone who will help you turn
benefits into a strategic advantage rather than
simply another necessary expense. 

2. Make sure the advisor can create a plan that
works for everyone.

You want an advisor who can develop a plan
that truly offers value to employees and will
promote engagement and job satisfaction. If
the advisor can also produce a plan that
creates opportunities to save you money, you
have a win/win situation.

3. Make sure the advisor will help you
educate employees.

When employees are more involved in their
healthcare benefits plan, they feel more
empowered to make cost-effective choices
that won’t compromise their care. so, an
advisor who can help you help employees
better understand how to practice
wellness, adhere to health regimens, and
get the most out of their plan at the lowest
cost can be invaluable.

What’s your competition offering?

Benefits are a top priority for current or
prospective employees when they’re
evaluating an organization. given the
constantly changing benefits market,
ignoring how your programs stack up
against the competition could put your
organization at a disadvantage.  

Taking the next step.

Most employers will continue to offer
healthcare benefits over the next decade.

the employee population will continue to shift
due to boomer retirements, government
decisions will alter the landscape, and attitudes
towards benefits — particularly healthcare — will
change. Preparing for those shifts will be
essential and will require committed, ongoing
involvement by the C-suite.

Finding the right advisor will be one of the most
important decisions your organization can
make regarding benefits. getting the maximum
positive impact out of your benefits decisions is
crucial, and that’s why you need an advisor who
can truly be a partner.

Marsh & McLennan Agency representatives are
available to talk about your needs and goals
whenever you are.

Why the c-suite needs to join the
conversation

healthcare benefits tend to be viewed as
a burden by many companies. those

benefits can be costly and the open
enrollment period can be stressful. Many
companies simply put that burden on hR,
hoping to just get it over with.

how does a company design employee
benefits that promote a healthy,
productive, engaged workforce and stay
within budget? Constraints such as
changing regulatory environments,
expanding workloads and shifting talent
trends can cause companies to turn to
short-term solutions instead of longer-
term, more strategic approaches that will
help both the organization and the
employees. 

But what if healthcare benefits could
actually be powerful strategic tool for
growth? that’s where the C-suite comes in.
After all, managing talent is an essential
part of managing the company, including
performance, compensation and
engagement. 

Benefits can increase engagement.

A recent gallup survey found that less than
a third of U.s. workers feel involved,
enthusiastic or committed to their work.
On the other hand, companies with
engaged employees can perform up to 202
percent higher. And that affects the bottom
line.

Employee benefits can be a powerful tool to
drive increased engagement, staff retention
and productivity. to get the most out of your
investment in employee benefits, it’s
important to establish a solid strategy.

Talking about healthcare all year long.

C-level executives need to join the benefits
conversation. After all, they are best qualified to
understand how the business is evolving and
what obstacles it will be facing. 

the society for human Resource Management
(shRM) estimates that employers will spend an
average of $10,000 per employee on benefits
during 2019. that’s too large an investment for
the C-level to be left out of the benefits
conversation.

that conversation needs to happen throughout
the year, not just prior to and during open
enrollment periods. As the business changes —

APPROACH YOUR ORGANIZATION’S
HEALTHCARE BENEFITS STRATEGICALLY 

and employee needs change — how you manage
your healthcare benefits needs to change as well.

Saving on healthcare helps you invest in
other benefits.

Managing the healthcare supply chain helps
you save money, leaving you with more to
spend on perks, bonuses, increased wages,
investments, new products, new or updated
technology, recruitment and training. 

The best way to get the most out of your
benefits.

Find an insurance advisor who fits your business.
An advisor should be more than someone who
helps you find the best policy. they should be
able to help you increase the quality of benefits,
make sure your employees are getting the
benefits they want and need and ensure that you
spend the right amount on each employee.

How do you find the right advisor?

First, determine what kind of business
relationship you want. If all you want is a vendor
who’ll get you a good insurance policy, they
should be easy to find. But if you’re looking for
someone who will dig deep and get to know your
business, what kind of employee population you
have, and what your plans are for the future, then
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AN ENGAGED WORKFORCE IS A
SAFER WORKFORCE
Lower employee engagement
results in higher rates of
workplace accidents

Employees who aren’t fully committed to a
culture of safety aren’t as concerned with

their performance nor are they invested in the
company’s success. this can affect day-to-day
operations, limit the company’s growth and put
workers’ safety at risk.

Disengaged employees have more accidents.

According to a study by
Molson Coors, disengaged
employees are five times
more likely to have an
accident. And a 2017 study
conducted by the gallup
Organization
demonstrated how much
of a safety problem
disengagement can be. Companies with low
engagement scores experienced:

n 49 percent more accidents 

n 60 percent more errors and defects

n 37 percent higher absenteeism

Organizations with low employee engagement
also had lower productivity, profitability, job
growth, talent retention and share price over time.
Conversely, organizations with more engaged
employees had 27 percent higher profits and 38
percent above-average productivity. 

And a study published in Accident Analysis and
Prevention found that CFOs and other execs in
companies with strong safety records believe that
“for every dollar spent improving workplace
safety, more than four dollars would be returned.”

Another gallup survey found that business units
among the top 25 percent of engaged workplaces
saw 70 percent fewer incidents than those in the
bottom 25 percent.

What makes an engaged
employee?

Engagement means
employees are
committed emotionally
to the organization and
its goals. And that
engagement
helps
improve

the entire corporate culture, including safety.  

Why don’t all companies promote
engagement if it leads to safety?

there is a clear statistical connection between
employee engagement, workplace safety and an
organization’s bottom line. But some
organizations still might not see the value of
engaging employees, possibly because they don’t
understand how to create a culture of
engagement or the task seems too daunting.

creating a more engaged, safer workforce.

Employers can learn about their workers’ level of
engagement through surveys, but truly improving
employee engagement requires them to
understand their employees, work on building a
collaborative team, express positive reinforcement,
give workers the tool that they need to do their jobs
and find a way to let workers play to their strengths.

To help you create a culture of engagement,
here are some best practices to follow:

set clear guidelines. Employees need to
understand exactly what is expected as well as
how they fit into the company’s vision.

Create a sense of ownership. Make sure
employees know they’re important and trusted.

Invest in employees’ future growth. Companies
that give employees resources to grow in their
roles and move into new ones show they value
staff in the long term. Ehs today found that
businesses that take this step see more successful
workers and lower turnover.

Involve employees directly in the safety program.
Conduct safety meetings, create safety
committees and include workers in changes
before they occur to allow for open discussion.

Develop ongoing employee training. Without it,
everyone’s safety is at risk.

Promote “safe” two-way communication. Managers
and supervisors need to be approachable and allow
employees to voice opinions, concerns and ideas
without fear of retaliation.

Provide employee recognition. the national safety
Council suggests simple actions like thanking
workers for continued periods of safe operation
and informal, on-the-spot praise for following
safety rules goes a long way. 

solicit employee feedback. Making sure you get
employee feedback helps provide solutions for
improvements and further solidifies overall
engagement and safety efforts.

Active participation by all members of an
organization helps a safety culture evolve and the
safety management system to reach its full potential. 

Above all, get rid of fear.

It’s essential to remove the fear of speaking up
about potential safety issues. Employees may have
an honest fear of what will happen should they
raise the prospect of a safety problem.

these are all reasons why employees don’t speak up.
If your employees aren’t talking to you, they’re not
engaged. But a strong sign of engagement is when
employees give you open and honest opinions.

The opposite of fear is trust. 

When employees have no fear of speaking their
minds, they have reached a point where they trust
the organization to accept — and seriously
consider — honest feedback. 

Engaged workers will also trust each other. that
consideration spreads throughout the company
and helps to foster a team atmosphere. Engaged
employees have meaningful friendships at work, so
they’re looking out for others as well as
themselves. they’re also developing a community
that wants to solve health and safety problems
rather than create them. 

Employees that are engaged enough to trust the
company are central to inspiring change,
encouraging innovation and ensuring a safer
workplace. strong levels of engagement create a
culture of safety that contributes to a better work
product, increased productivity, improved morale
and higher levels of retention.

to find out more about
employee engagement
and how it can help you
create a safer, more

productive work
environment, get in

touch with your
Marsh &
McLennan
Agency
representative.

Disengaged
employees

are five times
more likely to
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accident



wellbeing of the employees.

so, instead of enabling people to overcome the
issues that are causing stress, subsequent mental
health problems and eventually physical issues,
employees are left on their own to deal with
unhealthy working environments, toxic blame
cultures, bullying, sexual harassment and more.

culture is the key: What you could and
should be doing to help.

Do your managers lead in a positive or negative
manner? Does the company enable employees
to work in ways that help them thrive? Are you
finding ways to radically change a culture of
unreasonable demands, finger-pointing, sexual
oppression and negative interactions?

Here are six fundamental management
standards that will help employees manage
work-related stress, which can then empower
them to work through their mental health issues:

1. Match skills and abilities to the demands of
the job.

2. give employees some control over their
work, including workloads and deadlines.

3. Encourage relationships among employees
to foster better working conditions.

4. Clearly define roles and objectives for the
employees.

5. Communicate the need for change, how it’s
being managed, and the anticipated results.

6. Actively support employees — direct from
managers or providing the right support.

Address the root causes. Destigmatize the
problems. ASAP.

Employers can no longer afford to ignore mental
health problems and their effects. the underlying
factors that drive this epidemic — from financial
insecurity to poor management to toxic cultures
— must be addressed now, rather than later.

the experts at Marsh & McLennan can help you
analyze your corporate culture and make
recommendations on how you can create change
and avoid a crisis. For more information, talk with
a Marsh & McLennan Agency representative.

is your healthcare program
helping or ignoring the problem?

Financial insecurity is having a profound
effect on the mental health of your

employees. In fact, it’s causing what amounts
to an epidemic. twenty-five
percent of employees
say they are
struggling to make
ends meet. One
out every eight
believe they could
lose their job
during the next year.

two-thirds of your
employees say that mental
health affects their personal job security. And a
full 90 percent of employees in their 20s say that
mental health is affected by the cost of living.

Mental health issues result from or include
stress: the stress of losing one’s job; the stress of
managing from paycheck to paycheck; and the
stress from family issues. In addition, minority

stress affects many individuals: 81 percent of
LgBt+ survey respondents experience mental
health issues and 46 percent have been
diagnosed with a problem, compared to 33
percent of non-LgBt+.

Mental health issues — primarily stress — often
result in physical health problems. And that
creates even more issues for the employees and
the company.

Are you honestly dealing with the problem?

the Mercer and Business in the Community
2018 Mental health at Work Report, which
produced the numbers in this article, indicates
that mental health problems in the workplace
have reached epidemic proportions. And that
means businesses need to urgently identify and
address the root causes of those problems.

But while 85 percent of management agrees
that helping employees with mental health
issues is their responsibility, 64 percent say they
put the interests of the company ahead of the

61 PERCENT OF EMPLOYEES HAVE
EXPERIENCED A MENTAL HEALTH
ISSUE DUE TO WORK

When and How to Fix incorrect
contributions
hsA regulations are particular about when
(or even if) a mistaken hsA contribution
can be recovered. Employers frequently
can’t recover the funds even if the hsA
holder/employee agrees to the
recoupment. however, the IRs does
allow an employer to recover mistaken
contributions in certain situations.  

1. employee was never HSA eligible 

the employer may request the bank
administering the hsA to return the
funds. this option is not available if the
employee was eligible for even one
month during the year.

2. Administrative or process error

the IRs recently released general
Information Letter 2018-0033 clarifying
when and how to fix certain hsA
contribution mistakes. 

3. employee is no longer HSA eligible 

Individuals must be enrolled in a hDhP
and have no disqualifying coverage (such
as enrollment in Medicare/Medicaid or
coverage under a general purpose FsA or
hRA) to be able to contribute to an hsA
account. 

For more specifics, read the IRs general
Information Letter 2018-0033 at
www.irs.gov/downloads/irs-wd. Or
contact your Marsh & McLennan Agency
representative.
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MARsh & McLEnnAn AgEnCY
getting rid of insurance hassles so you can get on with your business. 

InsURAnCE Is thE LAst thIng WE WAnt YOU tO BUY
An insurance policy may be exactly what you need, and we’re definitely here to help you
find it. But first, we work with you to ensure you have the right customized solutions to
protect your business, people and assets. Discover how we always go beyond insurance to
deliver long-term business solutions. Visit MarshMMA.com.




